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It has now been three years since the collapse of Bear Stearns and more than two years since 

the financial crisis peaked.  For those who had followed the 2008 financial crisis, the memory 

was painful.  Trillions of dollars in household wealth were erased and over 8 million jobs were 

lost, in large part, due to failures in our financial system.  In the aftermath, the widely critical 

Wall Street oversight and reform agendas were adopted by the Congress and the Obama 

administration, which commenced in the Dodd-Frank Act. 

As part of the sweeping Dodd-Frank Act (DFA), the Wall Street Transparency and Accountability 

Act of 2010 (Title VII, the "WSTAA")1 has become law.  Reading from the legislative history, 

Chairman Blanche Lincoln of the Senate Committee on Agriculture, Nutrition, and Forestry 

2summarized the Act this way, “This is landmark reform legislation that will bring 100 percent 

transparency to an unregulated $600 trillion market, close all loopholes and keep jobs on Main 

Street. This will protect taxpayers, jobs, consumers and the global economy, and will go further 

than any other proposal to prevent future bailouts.”  S. Doc. No. 1757, 111th Cong., 2nd Sess. 

(2010).  According to Chairman Lincoln, the objectives are as follows: brings 100 percent 

transparency to market with real-time price reporting; lowers systemic risk by requiring 

mandatory trading and clearing; prevents future bailouts and address “too big to fail”; closes 

loopholes; protects jobs on main street; protects municipalities and pensions; regulates foreign 

exchange transactions; increases enforcement authority to punish bad behavior.  Id.  In the 

most simplistic term, the overall bill will impose a comprehensive and far-reaching regulatory 

regime on derivatives and market participants.   

 

To begin our analysis, we will first look at how the derivative mechanism works in Wall Street.  

There are four basic derivatives: Forward Contracts, Futures Contracts, Swaps and Options.  The 

usages of derivatives are: 

• To hedge or insure risks; i.e., shift risk. 
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• To reflect a view on the future direction of the market, i.e., to speculate. 

• To lock in an arbitrage profit. 

• To change the nature of an asset or liability. 

• To change the nature of an investment without incurring the costs of selling one 

portfolio and buying another. 

Under the WSTAA, reforms are done in the trading of swaps.  A swap contract obligates two 

parties to exchange, or swap, cash flows at specified future dates.  There are two ways to trade 

swaps.  Diagram 1 below illustrates the most common way that swaps are traded and cleared.  

The counterparties to the trade enter into a bilateral trade agreement.  Then details of which 

would be conveyed either manually or electronically.  When conveyed electronically the details 

are often routed to a trade processing facility (e.g. MarkitSERV).  From there, the trade details 

are confirmed and the formal clearing of the trade is conducted.  The more manual paper-

based approach is more likely to be cleared through direct communication between the 

counterparties' operations departments.  In either case the trade information will be retained 

in a data warehouse.  The data will be administered by a clearing facility or by the 

counterparties themselves depending on how the trade is cleared.  As we see here, there are 

no safeguards in counterparty risks and transparency.  At its peak, this “shadow banking 

system” financed about $8 trillion in assets and counterparty risk was the subject of the much 

debated “too big to fail”. 

 



 

 

Diagram 1 3 

Diagram 2 below illustrates the process when the swap is exchange-traded, a growing but still 

small part of the overall trading activity in swaps.  Rather than a bilateral agreement, the 

counterparties convey their bids and offers to an exchange where the trade is consummated.  

Trade information is then sent to the exchange associated clearinghouse where it is cleared.  

Once cleared the clearinghouse stands between the counter parties guaranteeing both sides of 

the trade.  Because of that fiduciary arrangement, access to a clearinghouse is restricted to 

clearing members who have satisfied particular financial requirements.  Therefore a non-
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clearing house member wishing to trade on an exchange must have an arrangement with a 

clearinghouse member to represent their trades to the clearinghouse.   

 

Diagram 24 

Currently the swaps trading process, outlined in diagrams 1 and 2, depends on whether the 

trades are conducted OTC or via an exchange.  An important distinction relating to how a trade 

is cleared needs to be made.  In the most basic sense clearing refers to the counterparties to a 

trade agreeing to the terms of the trade and confirming those terms.  As explained later in this 
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paper, one of the major themes in DFA goes a step further and specifies clearinghouse 

involvement where possible.  To interpose a clearinghouse means that the trade is not only 

cleared in the basic sense but is also guaranteed by the clearinghouse.  This process is referred 

to as centralized clearing.  This is an important distinction that will be referred to later on in this 

discussion. 

Outlined by the White House5, the following are the major problems that the Act was designed 

to fix:  

• Regulatory failure – at its peak, the “shadow banking system” financed about $8 trillion 

in assets 

• Market discipline was not enough 

• Proprietary trading in the business of banking 

• Too big to fail 

• Gaps and loopholes that allowed large firms like AIG to avoid oversight  

We will look at how the Act’s provisions address the problems in detail. 

 

I. Broad Based Market Authority 

 

The WSTAA brings a wide range of instruments under the jurisdiction of the CFTC and SEC.  The 

WSTAA grants the CFTC jurisdiction over swaps and repeals certain safe harbors of the 

Commodity Exchange Act (the "CEA")6 that previously permitted transactions, including swaps, 

in excluded or exempt commodities between eligible contract participants (ECPs) 7to be 

excluded from most or all provisions of the CEA.  The WSTAA also limits the scope of the 

                                                           
5
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6
 Sections 2(d), 2(e), 2(g) and 2(h) of the CEA have been repealed. 

7
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exemptions provided for in section 2(c) of the CEA because many of those exempt transactions8 

could fall within the broad definition of swap under the WSTAA.  Section 2(c) of the CEA 

previously exempted, among others, contracts and transactions in foreign exchange (FX), 

government securities, security warrants and certain retail FX transactions (e.g., OTC FX 

transactions in which one of the counterparties is not an ECP). 

 

The WSTAA gives the SEC jurisdiction over SBS (swaps based on a single security or narrow 

based security index) and adds SBS to the definition of "security" under the Securities Act of 

1933 (the Securities Act) and the Securities Exchange Act of 1934 (the Exchange Act).  The 

WSTAA will require registration of SBS under the Securities Act for transactions with non ECPs 

and reporting of SBS under Sections 13 and 16 of the Exchange Act. 

 

II. Exchange Swaps Processing 

 

The extensive focus of the DFA on over the OTC derivatives is a reflection of the asset class' 

contribution to the recent financial crisis, and the complexity of these instruments and the 

associated trading and clearing processes.  Proposed reforms are comprehensive and would 

dramatically change how a significant proportion of such instruments is traded and cleared.  

The utmost importance in these reforms is achieving transparency in what has largely been an 

opaque market, and interposing exchanges and central clearing between the parties to what 

has been an OTC bilateral trading arrangement.  Futures markets have apparently served as a 

model.  While appropriately aggressive and reasonable, the concern is that the proposed 

reforms may not be entirely operationally feasible, particularly when the most tailored and 

potentially most problematic structures are involved.  Unique swap structures are less likely to 

be listed by exchanges or cleared by clearinghouses.  Yet it was such tailored structures that 

were at the core of the swaps, compounded to the problems during the financial crisis.  A 
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cursory examination of AIG’s swaps portfolio at the onset of the crisis supports this 

observation.   

III. New Role of Clearing House 

 

Because there will still be OTC transactions after DFA, it is therefore best to work with them in a 

way that would make them more transparent.  Swaps began to trade over the counter because 

they were tailored to the particular requirements of the counterparties, mostly for hedging 

cash flows.  Prior to the financial crisis 98 per cent of Fortune 500 companies used swaps, which 

outside of the swaps dealers on the list is largely explained by hedging activities.  These 

characteristics facilitated hedging but their uniqueness also ensured illiquidity where prices had 

to be calculated rather than market-determined.  Although a clearinghouse’s infrastructure can 

be applied to clear such an instrument, no clearinghouse would willingly guarantee such a 

trade.  The DFA recognizes this possibility and allows such instruments to be traded and cleared 

largely as they are now but with a critical caveat, that they are margined and under a capital 

charge.  When implemented, the capital charge is greater than that applied to an exchange 

traded instrument.  This is one of the incentives companies would identify to convert as much 

as possible away from OTC.  Hedging transactions will receive advantageous treatment, which 

implies less stringent capital and margining requirements than will be applicable to the outright 

trading of tailored swaps.  DFA legislators did recognize the economic value of swaps and tried 

not implementing barriers to such hedging activity.  This should be appropriate.  However, as 

with much else pertaining to tailored swaps, significant difficulties could arise from 

enforcement. 

IV. Registration of Swap Dealers and Participants 

 

Under the new regime, counterparties to a swap will have to register with the CFTC if they fall 

within the definition of swap dealer or major swap participant (MSP), and with the SEC if they 

fall within the definition of SBS dealer or SBS major swap participant (SBMSP).  An entity 

deemed to be a dealer or major participant for both swaps and SBS will have to register with 



 

both the CFTC and the SEC.  There is no explicit exclusion from the registration requirement for 

investment vehicles such as hedge funds and registered investment companies. 

 

Swap dealer or SBS dealer, generally means: 

Any person9 who (i) holds itself out as a dealer in swaps or SBS; (ii) makes a market in 

swaps or SBS; (iii) regularly enters into swaps or SBS with counterparties as an ordinary 

course of business for its own account; or (iv) engages in any activity causing the person 

to be commonly known in the trade as a dealer or market maker in swaps or SBS. 

 

A person may be designated as a swap dealer or SBS dealer for a single type or single class or 

category of swap or SBS or activities and considered not to be a swap dealer or SBS dealer for 

other types, classes or categories of swaps or SBS or activities.  Swap dealer or SBS dealer 

excludes, respectively, a person that enters into swaps or SBS for such person's own account, 

either individually or in a fiduciary capacity, but not a part of a regular business.  The CFTC or 

SEC, as appropriate, must exempt from designation as a swap dealer or SBS dealer an entity 

that engages in a de minimis10 quantity of swap or SBS dealing in connection with transactions 

with or on behalf of its customers. 

 

Major Swap Participant or SBMSP, generally means: 

Any person that is not a swap dealer or SBS dealer, and (i) maintains a substantial 

position in swaps or SBS for any of the major swap or SBS categories as determined by 

the CFTC or the SEC, excluding (I) positions held for hedging or mitigating commercial 

risk11; and (II) positions maintained by any employee benefit plan (or any contract held 

by such a plan) or the primary purpose of hedging or mitigating any risk directly 

associated with the operation of the plan; (ii) whose outstanding swaps or SBS create 

substantial counterparty exposure that could have serious adverse effects on the 
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financial stability of the U.S. banking system or financial markets; or (iii)(I) is a financial 

entity that is highly leveraged relative to the amount of capital it holds and that is not 

subject to capital requirements established by an appropriate federal banking agency; 

and (II) maintains a substantial position12 in outstanding  swaps or SBS in any major 

swap or SBS category as determined by the CFTC or the SEC. 

 

The swap dealer and MSP registration requirements will apply to any U.S. person.  In addition, 

the WSTAA authorizes extraterritorial application of its measures regarding swaps when the 

activity taking place outside of the U.S.13 (i) has a direct and significant connection with 

activities in the U.S. or effect on U.S. commerce or (ii) contravenes any rules made to prevent 

evasion of the WSTAA.  The measures regarding SBS would appear to apply extraterritorially 

only if the activity outside of the U.S. violates rules established to prevent evasion of the 

WSTAA.   

 

The elaborated and comprehensive efforts to screen and regulate market participants, is 

designed to combat the market discipline problem.  Thus, it appears that there is a greater basis 

for application of the WSTAA registration requirements to non-U.S. entities engaged in swap, 

rather than SBS transactions outside of the U.S.  Although the enforceability of any such 

attempt at extraterritorial application would need to be evaluated on a case-by-case basis, the 

CFTC and SEC will possess the ability to bar an entity domiciled outside of the U.S. from 

participating in any swap or SBS activities in the U.S., if one of the agencies determines, in 

consultation with the Secretary, that the regulation of swaps or SBS in the country in question 

undermines the stability of the U.S. financial system.  Presumably, the ability to bar access to 

U.S. markets will serve as a basis for U.S. regulators to compel registration of foreign entities. 
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V. Margin Requirements 

 

Swap dealers, SBS dealers, MSPs and SBMSPs will be subject to, among other requirements, 

minimum capital and margin requirements established by the CFTC, the SEC or a banking 

regulation.  The margin requirements (the amount of collateral parties post to secure their 

obligations to one another) will include requirements for initial margin (collateral posted on the 

first day of a trade) and variation margin (margin posted on a daily basis based on the market 

value of a trade or group of trades).  In establishing margin requirements for swap dealers, SBS 

dealers, MSPs and SBMSPs, the banking regulator, CFTC and SEC are required to permit the use 

of non-cash collateral as the banking regulator, CFTC or SEC determines to be consistent with 

preserving the integrity of the markets trading swaps or SBS and preserving the stability of the 

U.S. financial system. 

 

In addition, the agencies must consult with the Board of Governors of the Federal Reserve 

System (the "Federal Reserve") in establishing margin and capital requirements for certain 

types of entities.  Although the method for determining minimum margin requirements for 

swaps and SBS has not yet been prescribed, the Federal Reserve may mandate stricter 

requirements14.  

 

With respect to unregistered entities, the CFTC or SEC would have the authority to establish 

margin requirements only when a swap or SBS has been determined by the agency to be 

subject to the clearing requirement, but no clearing organization accepts the swap or SBS for 

clearing.  The ability of the CFTC and SEC to establish margin requirements15 for swap dealers, 

SBS dealers, MSPs and SBMSPs, however, could also indirectly impose such requirements on 
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unregistered entities (including end users) because these registered entities may contractually 

require reciprocal financial standards from their unregistered counterparties.  Any swap or SBS 

cleared by any clearing house will be subject to the margin requirements established by that 

clearing house. 

 

With respect to swaps or SBS entered into prior to the enactment of the WSTAA, however, 

there is currently a difference of opinion on whether such swaps or SBS will be exempt from 

margin requirements.  There is some evidence that such a retroactive application was not 

intended.  In a June 30, 2010 letter from Senators Dodd and Lincoln to Representatives Frank 

and Peterson (the "Dodd Letter") the Senators noted that the capital and margin requirements 

in the WST AA could have an impact on existing swaps.  The Dodd Letter further stated that "it  

is imperative that we provide certainty to these existing contracts for the sake of our economy 

and financial system."  The Dodd Letter indicated that this could be clarified during the 

rulemaking process.  On balance, the rigorous margin requirements are the critical answer to 

“too big to fail”.   

 

VI. Clearing Requirement 

 

Key to the financial viability of a clearinghouse is the margining process whereby the 

counterparty to a trade, whose initial margin falls below the maintenance level, is the recipient 

of a margin call.  Failing to satisfy the call is likely to result in involuntary liquidation of the 

position with losses absorbed by the residual margin left in the counterparty’s account.  To the 

extent that the loss exceeds the margin on deposit, the clearing member is liable to make up 

the loss.  If however, the clearing member is insolvent, the clearinghouse must draw on its own 

resources.  This process has worked surprisingly well throughout the history of futures 

exchanges.  Although the instrument itself has occasionally been the subject of criticism, as a 

facilitator of speculation, the operation of exchanges and their clearinghouses has generally 

been above reproach.  

 



 

For the exchange and clearinghouse arrangements to work as well as they have requires that 

futures contracts satisfy several conditions.  Futures contracts need to be sufficiently liquid so 

that a market determined independent price is generally available.  Pricing is important for 

establishing both initial and variation margin and properly administering variation margin.  

Margin levels are set in direct relationship to the recent price behavior of the instrument to 

insure that risk is properly managed.  Moreover, the process of margining is dependent on a 

closing market price.  Liquidity is also important because it provides confidence that positions 

can be liquidated without disrupting the market and at minimal, if any, loss to the liquidator. 

Clearing members form a community abiding by a given set of rules and requirements that are 

enforced by the clearinghouse.  Because the clearinghouse is in effect the guarantor of all 

cleared trades, the identity of counterparties to a trade is irrelevant and reversing the trade 

with the original counterparties is not required.  Now that most exchanges and clearinghouses 

are part of public entities there are also demands from shareholders that they perform 

profitably and within the constraints of prudent risk taking. 

The WSTAA explicitly exempts swaps or SBS entered into prior to enactment from the clearing 

requirement, provided that such swaps or SBS are repol1ed as discussed below.  The WSTAA 

provides that, going forward, all swaps and SBS required to be cleared must be submitted to a 

derivatives clearing organization (DCO) registered with the CFTC or a clearing agency registered 

with the SEC, as applicable, unless the "end user" exemption applies.  Thus, it appears that the 

clearing requirement applies only to those instruments that have completed the agency 

clearing approval process.16   If the CFTC or SEC were to approve an instrument for clearing and 

no DCO or clearing agency were to make that instrument available for clearing, the CFTC or SEC 

could impose directly on the counterparties to such an instrument requirements the agency 

determines necessary (including margin and minimum capital standards). 
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The WSTAA exempts a swap and SBS from the clearing requirement if the counterparty is an 

"end user" that (i) employs swaps or SBS to hedge or mitigate commercial risk17 and (ii) notifies 

the CFTC or SEC, in a manner set forth by the applicable agency, how it generally meets its 

financial obligations associated with entering into non-cleared swaps or SBS.  This exemption is 

at the discretion of the end user counterparty and such person may elect to have the clearing 

requirement apply.  A "financial entity" cannot be an end user.  Financial entities include, 

among others, swap dealers, SBS dealers, MSPs, SBMSPs, certain private funds (e.g., hedge 

funds) and commodity pools. 

 

VII. Transparency and Reporting Requirement 

 

One of the goals of the WSTAA is to move as much trading in standardized swaps as possible to 

a regulated venue.  Under the WSTAA, persons that are not ECPs will be able to trade swaps 

only on a designated contract market (DCM) and SBS only on a national securities exchange. 

 

The WSTAA provides that all swaps and SBS that are subject to the clearing requirement must 

be traded either on a DCM, swap execution facility (SEF), securities exchange or SBS execution 

facility (as applicable) unless no such trading venue accepts the contract in question or the 

contract is not subject to the clearing requirement pursuant to the end user exception 

discussed above. 

 

Thus, the WSTAA appears to exempt from the "transparency" requirement swaps and SBS 

between ECPs that are not available for trading on a DCM, SEF, securities exchange or SBS 

execution facility (as applicable), regardless of whether such instruments are subject to the 

clearing requirement. 

 

The WSTAA requires reporting of all swaps. The WSTAA provides that all swaps entered into 

prior to enactment may retain their exemption from the clearing requirement only if they are 
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reported to a swap or SBS data repository, the CFTC or the SEC (as applicable) as prescribed by 

the agencies. 

 

Swaps not accepted for clearing by a registered clearing agency must be reported to a swap or 

SBS data repository or to the CFTC or the SEC as the applicable agency requires.  The WSTAA 

also requires reporting of FX Swaps and FX Forwards even if a determination is made by the 

Secretary not to regulate them as swaps.  Cleared swaps will be reported by the applicable 

DCO. 

 

Swap and SBS data repositories are new regulatory categories created by the WSTAA for 

entities that collect and maintain the records of the transactions and conditions of swaps or SBS 

entered into by third parties.  For the allocation of the reporting duty, if one of the parties to 

these transactions is a swap dealer or security-based swap dealer, then the dealer is 

responsible for reporting the transaction.  Otherwise, the parties must select the person that 

will be responsible for reporting.  Those records must be reported to a registered swap data 

repository or the appropriate agency within 30 days after adoption of such rules or at such later 

time as the agencies determine.  The Act also requires the agencies to issue rules requiring the 

real-time public reporting of swaps.   

 

Although the method and format for delivering such repository have not yet been prescribed, 

the CFTC and SEC must issue interim final rules, within 90 days after the enactment of the Act, 

requiring swaps and security-based swaps to be reported to a registered swap data repository 

or the appropriate agency.  As explained earlier, there is a built in mandate to rebuild the 

records from each swap or security-based swap that is entered into before the date of 

enactment of Title VII.  The rule making specifically includes swaps that are not cleared but 

which are reported to a swap data repository or an agency.  The repository or agency must 

make available aggregate data on such swap trading volumes and positions in a manner that 

does not disclose the business transactions and market positions of any person. 

 



 

VIII. Miscellaneous Provisions 

There are a few other specific mandates that Congress promulgated in the Act.  These are 

usually more geared toward addressing the moral hazard arose from the fallouts of the Wall 

Street financial crisis and the “political too big to fail”. 

Prohibition on Federal Assistance to Swaps Entities 

 

Under the WSTAA, federal assistance is prohibited to any swaps entity with respect to any 

swaps or SBS activity.  Moreover, swaps entities that are prohibited from receiving federal 

assistance are also prohibited from accessing the Federal Reserve discount window and FDIC 

insurance. 

 

However, certain banking entities can continue to engage in swaps or SBS activities if they are 

related to: (i) risk mitigation directly related to a banking entity's activities or (ii) acting as a 

swaps entity with respect to swaps that are permitted by relevant banking regulators (provided 

that, in the case of CDS 18or security-based CDS, such CDS must be c1eared).  Swaps entity 

means, in general, any swap dealer or major swap participant.  Therefore, WSTAA effectively 

requires most banks to move swaps activities to a non-bank affiliate.  To that extend, banks 

may establish separate swaps entity affiliates funded from the bank's capital. 

 

At the current moment, this provision is not immediately effective.  Banking entities19 still have 

two years following enactment of the WSTAA to divest themselves of a swaps entity or to cease 

prohibited activities.  Trades entered into prior to the end of the two-year transition period, 

however, will be permitted to remain within the banking entity. 

 

Position Limits 
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The CFTC is authorized to establish limits on the aggregate amount of positions (other than 

bona fide hedge positions) in swaps held by any trader (or group of traders).  Position limits 

may be established in several way: with respect to contracts listed on DCMs, contracts on 

trading venues that are settled against a DCM contract settlement price, contracts listed on a 

foreign board of trade that permits U.S. persons to access an electronic system; and contracts 

that perform a significant price discovery function. 

 

The SEC will establish position limits on the size of any SBS that may be held by any person for 

the stated purpose of preventing fraud and manipulation.  The CFTC or the SEC, by discretion, 

may generally exempt any person or class of persons, any swap or class of swaps, or any 

transaction or class of transactions from any position limit. 

 

In addition to enforcing position limits set by the CFTC and SEC, exchanges, SEFs and SBS 

execution facilities can adopt position limits as well to reduce the potential threat of market 

manipulation and congestion.  The caveat is that such limits may not be higher than those set 

by the CFTC or SEC. 

 

Insider Trading 

 

The WSTAA adds SBS20 to the definition of security under both the Securities Act and the 

Exchange Act21.  Therefore, SBS will be subject to the same antifraud provisions and SEC 

enforcement mechanisms, including those concerning insider trading.  However, given a recent 

district court decision22 finding that the SEC in fact had antifraud enforcement authority over 

credit default swaps, holding that those instruments fell within the previous definition of SBSA, 

the extent is questionable as to the inclusion of SBS in security will amount to an expansion of 

SEC insider trading oversight rather than a reiteration of its present authority. 
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IX. Conclusion 

When fully implemented, the Dodd-Frank Wall Street Reform and Consumer Protection Act of 

2010 promises, as in President Obama’s words, “clearer accountability in supervision and 

regulation so that financial firms can operate under a coherent set of rules and expectations,” 

and “certainty to everybody, from bankers to farmers to business owners to consumers.” 23 As 

shown in Diagram 3 below, all the paths of new trading system all come to a single data 

depository.  Envisioned by the Act, those objectives are implemented through several of the 

new regulations explained in section I – VII of this paper, and mainly through the exchange 

clearing process.   

 

Diagram 324 
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But there is a great deal of work ahead.  Many of the rules and key definitions under the 

WSTAA are to be promulgated not later than one year after the date of enactment of the 

WSTAA.  Following the date of enactment, the CFTC and SEC will: (i) promulgate rules, 

regulations or orders permitted or required, including with respect to registration requirements 

for swap dealers and MSPs; (ii) conduct studies; (iii) register persons under the provisions of the 

WSTAA; and (iv) exempt persons, agreements, contracts or transactions from provisions of the 

WSTAA.   

CFTC and SEC rulemakings will include, among other things, (i) defining "substantial position," 

(ii) establishing the factors that will exempt a person from the "swap dealer" category on the 

basis of de minimis trading on behalf of customers, and (iii) further defining swap, swap dealer, 

major swap participant and eligible contract participant. 

 

Generally, the provisions of the WSTAA that require rulemaking become effective on the later 

of 360 days after the date of enactment or 60 days after publication of the formal rule.  The 

CFTC and SEC, however, must adopt the rules providing for the registration of MSPs, SBMSPs, 

swap dealers and SBS dealers within one year of the effective date.  Provisions related to the 

reporting of swaps may become effective as early as 120 days after the effective date. 

 

With so much detail in the Act, this paper only highlights the many issues that the federal 

financial regulators, the financial services industry and all financial market participants will have 

to tackle in the year ahead to implement Title VII.  For those who are familiar with the famous 

Hamilton-Jefferson debate on central bank, there is an analogy to be made: just like banking, 

the commercial utilities for OTC derivatives require the complete faith and support of the 

people.  As Hamilton would have contended in his support for a central bank, that because of 

the mass of necessary detail, a vast body of powers had to be implied by general clauses, and 

one of these authorized Congress to "make all laws which shall be necessary and proper" for 

carrying out other powers specifically granted.  So would Jefferson have contended in opposing 

a central bank, that the derivative market was largely dominated by big city financiers over 

small farmers’ interest in hedging commodity pricings.   Taken as a whole, the challenges that 



 

will confront all affected parties in the effort to achieve a rational and coherent regulatory 

regime for the OTC derivatives markets are substantial. 
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